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THE federal government has rejected criticism of the way its agencies conduct 

themselves in court and believes just one agency has breached the government's 

model litigant rules in the past two years.  
The government's assessment is at odds with court rulings assembled by the Rule of 

Law Institute, in which federal and state judges had accused several government 

agencies of not acting fairly. "The government ignores legitimate judicial comment on 

model litigant behaviour by the Crown at its own peril," said Richard Gilbert, chief 

executive of the Rule of Law Institute. 

"It is important that the government take into account adverse judicial comments and 

that they be followed through," he said. 

Last year, the Rule of Law Institute provided former attorney-general Robert 

McClelland with a series of judgments in which government agencies had been 

criticised by the judiciary over their conduct in court. 

At the time, Mr McClelland said he took breaches of the model litigant rules, which 

are part of the government's Legal Services Directions, very seriously. 

"I have requested urgent briefings from my department as to the cases raised by the 

Rule of Law Institute and to the reporting of these breaches," Mr McClelland said in 

August. 

But in response to questions on notice in parliament, the government has told Liberal 

Senator Gary Humphries there was one breach of the rules in 2009-10 and no 

breaches in 2010-11. 

The Rule of Law Institute and Senator Humphries had both cited cases where federal 

agencies had been criticised from the bench, but the government has indicated it 

believes the views of the judiciary are not conclusive. 

According to an answer provided to Senator Humphries on behalf of federal Attorney-

General Nicola Roxon: "Judicial comment does not establish a finding of a breach of 

the Legal Services Directions." 

Mr Gilbert said that if the views of the judiciary were not considered conclusive the 

government had to explain what test it was using to determine whether the actions of 

government agencies amounted to a breach of the rules. 

Senator Humphries said it was disturbing and unsettling that the government had 

dismissed the concerns of courts so lightly. 

"The government doesn't see the day to day nitty-gritty of litigation as the courts see 

it, yet the serious and sustained concerns of the courts have been swept aside," he 

said. 

"The obiter coming out of the courts on the government's adherence to model litigant 

rules should be taken seriously. 
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"The imbalance of power between the government as litigant and anyone else it faces 

in our courts is so huge that constraints need to be placed on the way the government 

operates. Without a serious, root-and-branch examination of the government's role in 

litigation, this can't occur." 

The model litigant rules are part of the Legal Services Directions that are 

administered by the Office of Legal Services Co-ordination within the Attorney-

General's Department. 

They require all federal agencies to conduct their legal affairs with efficiency and 

fairness. Between 1999-2000 and 2007-08, legal academics Michelle Taylor-Sands 

and Camille Cameron identified 40 breaches of the model litigant rules in judgments 

of the Federal Court and the Administrative Appeals Tribunal. 

In the same period, the Office of Legal Services Co-ordination recorded just 17 

breaches. 

The answer supplied to Senator Humphries said the compliance and enforcement 

strategy of the Attorney-General's Department was under review. 

In one incident identified last year by the Rule of Law Institute and presented to Mr 

McClelland, a man was jailed after the Commonwealth Director of Public 

Prosecutions and the Australian Federal Police failed to produce documents that later 

led to his exoneration. 

In another case, the Workplace Ombudsman was accused in court of being a 

"partisan" litigant instead of a model litigant. 

In 2010, the Australian Securities & Investments Commission was criticised by the 

NSW Court of Appeal for failing to call a witness who could have assisted the court 

to arrive at the truth. 

The judgment in that case, Morley v ASIC, says: "In partial answer to the first of the 

questions, whether its failure to call a witness can constitute a breach of the obligation 

of fairness, in our opinion it can." 

Senator Humphries had asked what lessons had been learned from a 2010 decision 

known as Denlay v Commissioner of Taxation. 

The Australian Tax Office had been criticised in that case by the Queensland Court of 

Appeal for bankrupting a taxpayer who was attempting to challenge a tax assessment. 

Agriculture Minister Joe Ludwig, representing Ms Roxon, told Senator Humphries in 

February there had been talks between the tax office and the Office of Legal Services 

Co-ordination and his questions on the case should be directed the tax office. 

Mr Gilbert said the answers provided to Senator Humphries clearly demonstrated the 

government lacked a commitment to review the model litigant rules despite repeated 

adverse judicial comments. Mr Humphries had asked when the rules were last 

reviewed and if he could be provided with a copy of the review. He was told the rules 

had been amended in 2008. 

The Rule of Law Institute had believed there would be a review of the model litigant 

rules as a result of the material presented to the government last year, Mr Gilbert said. 

 


