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Preliminary 

1. The Applicant was an employee of the Respondent from 8 November 
2005 until about 4 January 2011. 

2. The Respondent was, at all material times: 

(a) A body corporate established by s 8 of the Science and Industry 
Research Act 1949 (Cth) able to be sued under its corporate name. 

(b) A trading corporation as that term is used in the Trade Practices Act 
1974 (Cth). 

(c) At all material times, the Respondent engaged in conduct in trade 
or commerce. 
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Employment negotiations between the Applicant and the Respondent 

3. In August 2004, while he resided in England and had a permanent 
Lecturer position at Imperial College London, the Applicant responded 
to an advertisement for a permanent position of Molecular Cell 
Biologist with the Respondent. 

4. The Applicant was invited to attend an interview with the Respondent 
in Canberra in mid December 2004 (‘the December 2004 Interview’).  

5. At the December 2004 Interview, the Applicant spoke to Dr Mark 
Lonsdale (‘Lonsdale’), Peter East, Victoria Haritos Margie Darcy, John 
Curran and Joanne Daly who were all employees of the Respondent. 

6. At the December 2004 Interview, agents of the Respondent, including 
Lonsdale, made various representations about the position for which 
the Applicant was being interviewed, namely: 

(a) That the Respondent was looking for a new generation of leaders; 

(b) That the position was a long-term investment; 

(c) That if the Applicant were successful, he would be leading and 
expanding a scientific research team; 

(d) That the Applicant would be a very good strategic fit for the 
Respondent. 

7. Later in December 2004, the Applicant met with Dr Stephen Trowell 
(‘Trowell’), an employee of the Respondent. Trowell said words to the 
effect of, ‘Don’t worry if you are not successful, I have a postdoc 
position in my team which I could offer to you.’ 

8. The Applicant felt embarrassed and troubled by the statement referred 
to in paragraph 7 above as a postdoctoral position would be a 
significant step down in his career. 

9. In late December 2004, the Applicant received a phone call from 
Lonsdale, and Lonsdale offered the Applicant the Molecular Cell 
Biologist position (‘the Position’). 

10. Shortly after being offered the position, the Applicant received an email 
from Trowell stating that the Applicant would be reporting to him if he 
accepted the Position. 

11. In January 2005 the Applicant received a written contract offer, which 
did not state who was to be the Applicant’s line manager and which 
offered a lower salary than what he was then earning in England. 

12. During January and February 2005, the Applicant and representatives 
of the Respondent continued to negotiate in relation to the employment 
of the Applicant.   
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Particulars 

(a) Following the receipt of the offer referred to in paragraph 11, the 
Applicant arranged to visit Canberra again to finalise negotiations 
concerning his employment with the Respondent. 

(b) In late January and early February 2005, the Applicant visited 
Canberra and met with Lonsdale.  

(c) The Applicant said to Lonsdale that he did not consider Trowell to 
be an appropriate manager. 

(d) Lonsdale told the Applicant that he would not be working under 
Trowell. 

(e) Lonsdale agreed to match the Applicant’s Imperial College salary 
and sponsor the Applicant and his family for permanent residency 
in Australia. 

13. On 23 February 2005, the Applicant received a revised Contract of 
Employment (‘the Employment Contract’) which designated Dr Ray 
Akhurst as his line manager. 

14. In March 2005, the Applicant spoke to Margie Darcy, a Human 
Resources Representative of the Respondent and was told that his 
salary would track general salary increases made to other staff.  Ms 
Darcy said words to the effect of: ‘You will receive annual increments as 
part of the enterprise bargaining process’. 

15. On about 15 March 2005, the Applicant had a telephone conversation 
with Lonsdale, where Lonsdale made the following representation 
about the Applicant’s employment: 

(a) That the Applicant would be given scientific freedom to conduct 
his research; 

(b) That the Applicant’s position involved a significant leadership 
role; 

(c) That the CSIRO wanted to build a new area around the 
Applicant’s science; 

(d) That the Division wanted to invest considerable resources into a 
new area the Applicant would lead. 

16. On about 17 March 2005, Lonsdale sent an email to the Applicant 
repeating the representations made to him over the telephone on 15 
March 2005. 

17. In early 2005, before the Applicant received his letter of offer from the 
Respondent, the Respondent conducted an External Science Review 
which represented that: ‘The addition to this group of Dr S Chyb, a 
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researcher with a good publication record and interest in insect 
gustatory receptors is seen as a positive development, particularly as a 
mentor and role model for the post doctoral fellows that will be 
assigned to this project.’ 

18. The Applicant signed the Employment Contract on or about 30 March 
2005.  

18.A    The Employment Contract provided that the Applicant’s employment 
would be for an indefinite period and could be terminated only on the 
grounds of misconduct, incompetence, becoming excess to the CSIRO’s 
staffing requirements or invalidity. 

19. The Employment Contract stated that the Applicant was to be 
employed in the Molecular Cell Biologist role three years after the 
commencement date. 

Particulars 

(a) Employment contract, Clause 11 and Schedule 1 Item 1.7. 

20. On 10 November 2008, the Respondent wrote to the Applicant and 
offered to extend the Applicant’s Employment Contract placement in 
the position of Molecular Cell Biologist until 7 November 2011. 

21. On 15 November 2008, the Applicant wrote to the Respondent and 
accepted the Employment Contract extension of his placement in the 
position of Molecular Cell Biologist until 7 November 2011. 

 

Commencement of the Applicant’s employment with the Respondent 

22. The Applicant started working for the Respondent on 8 November 
2005. 

23. When the Applicant commenced employment, he discovered that 
Trowell had been appointed as his line manager. 

24. The Applicant spoke to Lonsdale about the appointment of Trowell as 
his line manager on or about 9 November 2005.  

25. Lonsdale apologised for the line management change and assured the 
Applicant that Trowell would be removed as the Applicant’s line 
manager by July 2006. 

26. Soon after the commencement of the Applicant’s employment, there 
was a general pay increase for the Respondent’s employees in 
accordance with the enterprise bargaining process, but the Applicant’s 
salary remained the same. 
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27. In mid 2006, there was a further general pay increase for the 
Respondent’s employees in accordance with the enterprise bargaining 
process, but the Applicant’s salary remained the same. 

28. On 1 July 2006, the Applicant was promoted to the position of Stream 
Leader and his line manager was changed from Trowell to Dr Peter 
East. 

 

 

Bullying of the Applicant from 2007 to 2010 

29. In or around June 2007, Robyn Russell (‘Russell’), an employee of the 
Respondent, was promoted to the position of Program Leader. 

30. Following Russell’s promotion, the Applicant raised concerns about the 
appropriateness of the appointment process.  

Particulars 

(a) The Applicant was concerned that Russell was not appointed 
through a transparent process. 

(b) The Applicant approached Lonsdale in or around June 2007 and 
asked Lonsdale why he had not sought expressions of interest for 
the position.  

(c) Lonsdale said that the Applicant was too young for the position 
and that ‘it would normally have to be someone in their mid-
forties’.  The Applicant replied, ‘I’m 45, how much more mid-
forties would you like me to be?’ 

31. Following Russell’s appointment as the Program Leader, Russell asked 
the Applicant to become her deputy and told the Applicant that she 
would support all of his endeavours.   

32. The Applicant became Russell’s deputy on 1 July 2007. 

33. In late 2008 and early 2009, the Applicant suffered from illness which 
forced him to take a period of time off work on sick leave.   

Particulars 

(a) In early December 2008, the Applicant became involved in a 
building dispute and started suffering from depression. He took 
time off work on sick leave from about December 2008 until 
February 2009. 

(b) In early 2009, the Respondent engaged a rehabilitation provider 
who developed a return to work program. 
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34. On April 2009, the Applicant was subjected to unwarranted and untrue 
allegations in relation to the authorship of a paper written by a visiting 
student, Hui-jie Zhang (‘Zhang’). 

Particulars 

(a) On 30 April 2009, Trowell sent the Applicant an email, which was 
copied to Lonsdale and Russell, which accused the Applicant of 
bullying Zhang.   

(b)  The email accused the Applicant of using his position of authority 
as a senior scientist to demand a senior authorship on a paper to 
be written by Zhang. 

(c) Alisha Anderson (‘Anderson’), a scientist under the Applicant’s 
management, implied that the Applicant should not be the senior 
author because Zhang’s visit was funded ‘on Stephen Trowell’s 
money’ and that Zhang’s Chinese PhD advisor, Professor Xia, 
should be included as an author for ‘kudos’. 

35. The allegations of bullying made by Trowell against the Applicant were 
untrue. 

Particulars 

(a) The Applicant had in fact trained Zhang in electrophysiology, 
helped her assemble lab equipment, assisted her in 
troubleshooting, designed all experiments with her and his post-
doctorate, Dr Cecile Faucher and helped her analyse the data and 
plan the manuscript. 

(b) At a mediated meeting in early May 2009 between the Applicant, 
Russell, Trowell and Anderson, it was decided that the Applicant 
should indeed be a senior author. 

(c) Trowell issued a verbal and written apology to the Applicant in or 
around May 2009.   

36. In around early May 2009, the Applicant was subjected to further 
bullying by Trowell who said words to the Applicant to the effect of: ‘I 
am not pleased with your contribution to my theme. You are not worth 
your keep.’ 

37. The Applicant reported the conduct of Trowell to Lonsdale who failed 
to take any reasonable action to address Trowell’s conduct.  

Particulars 

(a) In about May 2009, the Applicant spoke to Lonsdale and informed 
him of the statement made by Trowell.   

(b) Lonsdale suggested that the Applicant and Trowell meet to 
resolve their working relationship. 
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(c) The Applicant requested that these meetings to be mediated, but 
Lonsdale said words to the effect of: ‘I cannot have two senior 
scientists not get along.  I believe that Stephen [Trowell] and some 
others might be aggrieved because of your absenteeism.’ 

38. In mid-June 2009, the Applicant received an email from Trowell 
informing him that funding for his project may be cut. 

39. In July 2009, the Applicant successfully negotiated a publishing 
agreement with Elsevier and requested that the Respondent approve 
him working on the book.  

Particulars 

(a) In or around July 2009, the Applicant mentioned the book to 
Russell, who was pleased that he was feeling well but did not raise 
any concerns about the book.  

(b) The Applicant prepared a brief for Lonsdale who asked Russell if 
she could determine whether any Theme Leader was prepared to 
fund the book. 

40. The Respondent refused the Applicant permission to work on the book 
project without having any reasonable grounds for doing so.  

Particulars 

(a) On 29 July 2009, the Applicant received an email from Russell 
stating that he should not be working on the book.  

(b) On 14 August 2009, the Applicant met with Lonsdale about the 
book and Lonadale said words to the following effect: 

(i) ‘The division does not need passengers.’ and 

(ii) ‘Your funded work is nothing but a business case with an idea 
embedded in it.’ 

(c) In late August 2009 the Applicant requested permission from 
Lonsdale to work on the book outside business hours.  

(d) Shortly afterwards Lonsdale told the Applicant permission to 
work on the book was conditional upon a satisfactory Annual 
Performance Agreement (‘APA’). 

(e) In August 2009, Russell stated that she was satisfied with the 
Applicant’s APA, but Lonsdale required that additional items be 
included in the APA.  

(f) On 4 September 2009, Lonsdale said that he needed to seek 
Human Resources and legal advice before granting permission for 
the Applicant to work on the book outside work hours. 
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(g) On 7 September 2009, Lonsdale sent the Applicant a series of 
emails indicating that there was no support for his request to work 
on the book. The tone of these emails was disrespectful and 
unprofessional. 

(h) Shortly after 7 September 2009, the Applicant wrote Lonsdale a 
letter which summarised his dealings with Trowell, Lonsdale and 
Russell and Lonsdale suggested mediation.  

(i) On two occasions in late October 2009, Lonsdale and the 
Applicant attended meetings mediated by Trevor Heldt, General 
Manager of Human Resources.   

(j) At the second mediation on or around 27 October 2009, Lonsdale 
affirmed his decision not to allow the Applicant to work on his 
book and the Applicant stated that he was prepared to pursue the 
book project as an unpaid activity in his spare time. 

(k) In Lonsdale’s response to this statement, he claimed that he would 
prohibit the Applicant from working on the book project even if 
the Applicant worked on it in an unpaid capacity. 

(l) Lonsdale later told the Applicant that the existing book proposal 
was ‘supremely immaterial’. 

(m) In late October 2009, the Applicant sent an email to Trevor Heldt, 
which he copied to Lonsdale and Libby Vogt. In that email, he 
asked Heldt to send him the policy stating that he needed 
permission to undertake unpaid work. 

(n) On 2 November 2009, Lonsdale sent the Applicant an email 
stating, ‘A book will necessarily draw down a significant 
intellectual effort from you at a time when we need you to focus 
on your role as a CSIRO officer, leading to a misuse of CSIRO 
resources.’   

(o) On 3 November 2009, the Applicant wrote an appeal to Joanne 
Daly, who was then Lonsdale’s manager. He sought her 
intervention on the book issue.  

(p) On 16 November 2009, the Applicant hand-delivered a letter 
addressed to Joanne Daly, with words to the effect of, ‘I feel 
bullied and intimidated. I feel that a number of objectives were 
extorted from me with the promise of approving my book 
request.’  

(q) Joanne Daly responded stating that, ‘There is sufficient basis for 
Mark’s decision to stand.’ 

41. The Respondent failed to take any reasonable action to address the 
conduct of Lonsdale, Russell or Trowell.   
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Particulars 

(a) In late October 2009, in response to the Applicant’s request for a 
change to his line management Lonsdale suggested that the 
Applicant should attend coaching sessions with Russell to restore 
their working relationship. 

(b) At a meeting between the Applicant, Russell and Colin Pitson, an 
executive coach on 25 November 2009, the following conversation 
about the Applicant’s workplace problems took place: 

Russell: ‘They all started when [the Applicant] accused 
[Trowell] of something to do with an authorship.’ 

The Applicant: ‘No that’s not correct. You must mean the 
email from [Trowell] accusing me of bullying a student 
about authorship.’ 

(c) After the meeting was concluded and after Russell left, Colin 
Pitson said words to the following effect: ‘My brief from CSIRO is 
not to repair your relationship with [Russell] but rather to manage 
your under-performance’.   

(d) The Applicant was very distressed by this comment. During this 
period, the Applicant’s publication record and citation rate put 
him above half the Divisional senior management team and at 
twice the level of Trowell. Lonsdale had recently approved the 
Applicant’s 2009/2010 APA, and in previous years the Applicant’s 
APAs had been signed of by the Respondents as satisfactory. 

 

The Code of Conduct investigation 

42. In early December 2009, the Applicant was invited to attend a pre-
arranged meeting with Russell and Alisha Anderson (‘the 17 December 
Meeting’). He was told that the purpose of the meeting was to discuss 
the results of the coaching sessions. 

43. At the 17 December Meeting, the Applicant was accused of misconduct 
and denied natural justice. 

Particulars 

(a) Russell, Anderson and Kylie Kuiper, the Respondent’s Human 
Resources manager, were present. 

(b) As the meeting drew to a close, Anderson produced a printed 
page and read a statement to the Applicant to the effect that he 
was subject of allegations of misconduct.  
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(c) The only information provided to the Applicant was that the 
allegations were linked to the provision of accommodation to a 
new starter. 

(d) The Respondent failed to provide the Applicant with advance 
notice of the allegations and the questions to be put to him. 

44. On 18 December 2009, the Applicant met with Russell, Alisha Anderson 
and Kylie Kuiper from Human Resources and was required to respond 
immediately to the allegations.  

Particulars 

(a) The Applicant was asked numerous questions without notice and 
passages were read to the Applicant from the CSIRO Code of 
Conduct, to which the Applicant did not then have access.   

(b) The Applicant was informed that Trowell made the allegations. 

(c) The Applicant attempted to answer the questions put to him, but 
broke down during the course of the meeting.   

45. On 21 December 2009, the Applicant confronted Trowell in relation to 
the allegations. Trowell’s conduct at the meeting was demeaning, 
humiliating and offensive. 

Particulars 

(a) The Applicant asked Trowell whether he wanted him to resign. 
Trowell said words to the effect of, ‘I don’t have the luxury of 
asking you to do that’. 

(b) On 19 November 2010, an independent report from Aequus 
Partners found that Trowell’s behaviour was demeaning and 
humiliating and that a reasonable person would find the 
behaviour offensive. 

46. Later on 21 December 2009, the Respondent directed the Applicant not 
to attend work.  

Particulars 

(a) Kylie Kuiper asked to see the Applicant in her office. Ann Ashton, 
Occupational Health and Safety Manager, was present. Ms Kuiper 
said words to the effect of, ‘There is a report from [Trowell] that 
you may be a danger to others. We are sending you home.’ 

(b) At the meeting, the Applicant asked what was going to happen to 
him. Ms Kuiper said that she would be making a recommendation 
to the Chief as the misconduct was very serious and that dismissal 
was possible. 
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47. On 22 December 2009, Dr Gary Fitt, the Acting Chief, sent a letter to the 
Applicant directing him to attend a health evaluation. 

48. On 5 January 2010, Dr Fitt sent a further letter to the Applicant formally 
charging him with misconduct without waiting for the outcome of the 
medical evaluation. 

49. The Respondent refused to consider or adequately investigate matters 
put forward by the Applicant in relation to the allegations of 
misconduct.  

Particulars 

(a) The Applicant submitted evidence which included a document 
that related to Dr Stevenson’s relocation, which was the subject of 
the investigation. The Applicant considered that his signature had 
been forged on the document. 

(b) Dr Fitt said words to the effect of, ‘I’m not interested in exploring 
these issues’. 

(c) The Applicant raised the issue of his forged signature with the 
Respondent’s whistleblower committee. 

(d) HBA Consulting, on behalf of the Respondent, investigated the 
Applicant’s complaint about his forged signature. 

(e) HBA Consulting found that the Applicant’s signature was used 
without his authority. 

(f) Joanne Daly, on behalf of the Respondent, did not alert the 
Australian Federal Police in relation to the forgery of the 
Applicant's signature as required by the Respondent’s Misconduct 
Policy. 

50. On 12 January 2010, the Applicant attended a medical evaluation with 
Dr Ahmad, an independent occupational health specialist. Dr Ahmad 
told the Applicant that he was not a danger to anyone but that his 
workplace seemed unfit for him to return to. 

51. On 13 January 2010, the Applicant received an email from Dr Fitt 
stating that he had received Dr Ahmad’s report and that he was ‘not fit 
to work’.  

52. The Respondent continued to pursue the allegations of misconduct in 
circumstances in which it was aware that doing so was likely to 
aggravate the Applicant’s psychological condition.  

Particulars 

(a) The Applicant requested the report of Dr Ahmad from the 
Respondent under the Freedom of Information Act. He received 
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the report from Dr Fitt, who initially refused to provide it as HR 
manager was seeking advice about whether CSIRO was required 
to release the medical report to the Applicant. 

(b) The report, dated 10 February 2010, stated that the Applicant’s 
psychological condition may be aggravated if the misconduct 
proceedings were continued. 

53. The Respondent failed to keep information in relation to the Applicant’s 
medical condition confidential and staff working in the Applicant’s lab 
were informed that he was suffering from depression without his 
consent.  

Particulars 

(a) In early 2010, the Applicant received emails from members of his 
laboratory wishing him to get well soon. 

(b) The Applicant was informed that Russell had told his employees 
that although she should not be telling them, the Applicant was on 
sick leave with ‘suspected depression’. 

(c) On 11 March 2010, the Respondent’s Privacy Officer, Rosemary 
Caldwell, informed the Applicant that the Respondent had found 
that by reason of the conduct of Lonsdale and Russell, the 
Applicant’s privacy had been interfered with, in particular by the 
unlawful disclosure of the sensitive nature of the Applicant’s 
medical condition. 

54. The Respondent failed to properly investigate formal grievances made 
by the Applicant and take appropriate action to resolve them. 

Particulars 

(a) The Applicant lodged a formal grievance about Trowell’s 
conduct on 18 March 2010; 

(b) The Applicant lodged a formal grievance about Lonsdale’s 
conduct on 23 May 2010; 

(c) An independent report by Aequus Partners found that some of 
the Applicant’s complaints were substantiated; 

(d) By letter dated 2 February 2011, the Respondent rejected many of 
the report’s findings. 

 

Refusal to Allow Return to Work 

55. The Applicant’s fitness for work was subsequently assessed by a 
number of medical practitioners at the direction of the Respondent. 
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Particulars 

(a) By report dated 5 February 2010, Dr Graham George diagnosed 
the Applicant as suffering from chronic major depression with 
anxious mood and gave the opinion that it may be several months 
before he could return on a graduated return to work.  

(b) By report dated 10 February 2010, Dr Radin Ahmad gave the 
opinion that the Applicant was not currently fit but that his 
prognosis was likely to be favourable if workplace stressors were 
addressed.  

(c) By report dated 20 April 2010, Dr George recommended that the 
Applicant commence returning to work initially four hours per 
day, five days per week with gradual increase to full time hours.  

(d) By report dated 18 August 2010, Dr M W Navin found that the 
Applicant was fit to commence a return to work program.  

56. Notwithstanding that the Applicant had been found fit to commence 
returning to work, the Respondent refused to permit the Applicant to 
return to work or to attend the workplace.  

Particulars 

(a) The Respondent rejected, interfered with and ignored the 
Applicant’s medical certificates during the period between mid 
May 2010 and mid August 2010. 

(b) The Respondent ceased providing rehabilitation services to the 
Applicant. 

(c) On 17 September 2010, Joanne Daly stated that the Applicant 
could not return to work, even though the Applicant was 
medically fit to work, because the Respondent had no further 
work for him. 

57. The Respondent continued to pursue the allegations of misconduct in 
circumstances in which it was aware that doing so was likely to 
aggravate the Applicant’s psychological condition. 

Particulars 

(a) By e-mail sent on 23 June 2010, Lonsdale made certain allegations 
in relation to the use of a CSIRO credit card. 

(b) The Respondent, during the period between May 2010 and July 
2010, sent the Applicant emails and letters alleging unspecified 
‘inappropriate behaviour’. 
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Termination of Employment  

58. By letter dated 12 August 2010, the Applicant was informed that his 
position had been identified as potentially excess to the requirements of 
CSIRO Ecosystem Sciences.   

59. The Applicant made numerous representations to the Respondent to 
the effect that his position was not genuinely excess to the requirements 
of the Respondent and the Applicant was not genuinely redundant.   

Particulars 

(a) Letter from Colquhoun Murphy, Barristers and Solicitors dated 20 
September 2010.  

(b) Letter from Colquhoun Murphy, Barristers and Solicitors dated 19 
October 2010.  

(c) Letter from Colquhoun Murphy, Barristers and Solicitors dated 2 
December 2010.  

60. By email dated 15 December 2010, the Applicant was informed that no 
apparent opportunities for redeployment exist and that he was 
considered to be redundant to the staffing requirements of the CSIRO.   

61. By letter dated 16 December 2010, the Applicant informed the 
Respondent that, whilst he did not accept that his position was 
redundant, having regard to the Respondent’s determination, the 
Applicant would take an early cessation option. 

62. The Applicant’s employment ceased from close of business 4 January 
2011.  

 

Breach of Contract 

63. The terms of the Applicant’s employment with the Respondent were 
partly express and partly implied and included the following: 

(a) The terms of the Applicant’s employment are contained partly in 
the Employment Contract dated 30 March 2005 and the letter 
varying the Employment Contract dated 10 November 2008 and 
include: 

i. That the Applicant’s employment was for an indefinite 
period and the Applicant would continue to be employed in 
the position of Molecular Cell Biologist until 8 November 
2011 (‘the Duration Term’); 

ii. That Trowell would not be the Applicant’s line manager 
(‘the Line Manager Term’); 
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iii. That the Respondent was bound to observe the Information 
Privacy Principles in the Privacy Act 1988 (Cth) when 
handling the Applicant’s personal information (‘the Privacy 
Term’), which include a principle that personal information 
must not be disclosed to another person unless the 
individual to whom the information relates consents, unless 
disclosure is compelled by law or necessary to prevent a 
serious or imminent threat to life or health (‘the Privacy 
Term’). 

(b) Further, the following express promises made between December 
2004 and March 2005 referred to in paragraphs 3 to 17 above 
formed part of the Applicant’s employment agreement: 

i. That Trowell would not be the Applicant’s line manager 
(‘the Line Manager Term’); 

ii. That the Applicant’s position would involve a significant 
leadership role (‘the Leadership Term’); 

iii. That the Applicant’s salary would increase in line with 
general salary increases among the Respondent’s staff (‘the 
Salary Increase Term’); 

iv. That the Applicant would be given scientific freedom to 
conduct his research (‘the Scientific Freedom Term’). 

(c) Further terms and conditions of the Applicant’s employment were 
found in the Respondent’s Misconduct Policy.  This included 
terms that: 

i. Persistent discrimination against, or harassment or bullying 
of a staff member would be dealt with in accordance with 
the Misconduct Policy (‘the Bullying Term’); 

ii. Possible criminal action by a staff member would be 
investigated and reported to the Australian Federal Police 
(‘the Criminal Activity Term’); 

iii. The procedure in the Misconduct Policy would be followed 
when misconduct was investigated and that a person 
accused of misconduct would be given notice of allegations 
and a proper opportunity to respond (‘the Natural Justice 
Term’). 

(d) Further, the terms and conditions of the Applicant’s employment 
included an implied term that the Respondent would not conduct 
itself, without reasonable and proper cause, in a manner likely to 
destroy or seriously damage the relationship of trust and 
confidence between the parties (‘the Mutual Trust and Confidence 
Term’). 
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(e) Further, the terms and conditions of the Applicant’s employment 
included an implied term that the Respondent would act towards 
the Applicant fairly and in good faith (‘the Good Faith Term’). 

(f) Further, pursuant to section 37 of the Occupational Health and Safety 
Act 1989 (ACT) and section 21 of the Work Safety Act 2008 (ACT), 
the terms and conditions of the Applicant’s employment included 
an implied term that the Respondent would provide a safe system 
of work for its employees and take reasonable steps to minimise 
risks of injury to its employees including the Applicant (‘the Safe 
System of Work Term’). 

64. By virtue of the facts pleaded in paragraphs 55 to 62 above, the 
Respondent has breached the Duration Term. 

65. By virtue of the facts pleaded in paragraphs 21 to 22 above, the 
Respondent breached the Line Manager Term. 

66. By virtue of the facts pleaded in paragraph 53 above, the Respondent 
breached the Privacy Term. 

67. By virtue of the facts pleaded in paragraphs 22 to 62 above, the 
Respondent has breached the Leadership Term. 

68. By virtue of the facts pleaded in paragraphs 26 and 27 above, the 
Respondent breached the Salary Increase Term. 

69. By virtue of the facts pleaded in paragraphs 29 to 62 above, the 
Respondent breached the Scientific Freedom Term. 

70. By virtue of the facts pleaded in paragraphs 22 to 62 above, the 
Respondent breached the Bullying Term. 

71. By virtue of the facts pleaded in paragraph 49 above, the Respondent 
breached the Criminal Activity Term. 

72. By virtue of the facts pleaded in paragraphs 42 to 57 above, the 
Respondent breached the Natural Justice Term. 

73. By virtue of the facts pleaded in paragraphs 22 to 62 above, the 
Respondent breached the Mutual Trust and Confidence Term. 

74. By virtue of the facts pleaded in paragraphs 22 to 62 above, the 
Respondent breached the Good Faith Term. 

75. By virtue of the facts pleaded in paragraphs 22 to 62 above, the 
Respondent breached the Safe System of Work Term. 

76. As a result of the Respondent’s conduct, the Applicant has suffered, 
and continues to suffer, loss and damage. 

Particulars 
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(a) Please refer to the particulars to paragraph 82 below. 

 

 

Trade Practices Claim 

77. Prior to the Applicant commencing employment with the Respondent, 
the Respondent made the following representations (‘the Employment 
Representations’): 

(a) That the Applicant would be employed in a leadership role; 

(b) That the Applicant would be afforded scientific freedom in his 
role; 

(c) That Trowell would not be the Applicant’s Line Manager; 

(d) That the Applicant would be a ‘good fit’ in the Respondent’s 
workplace; 

(e) That the Respondent would adhere to its Misconduct Policy; 

(f) That the Respondent would provide a safe system of work; 

(g) That the Respondent would provide adequate support and 
resources for the Applicant’s research. 

78. The Employment Representations were misleading or deceptive or 
likely to mislead or deceive within the meaning of s 52 of the Trade 
Practices Act 1974 (Cth). 

Particulars 

(a) The Respondent has failed to employ the Applicant in a 
leadership role; 

(b) The Respondent has failed to afford the Applicant scientific 
freedom in his role; 

(c) The Respondent made Trowell the Applicant’s Line Manager; 

(d) The Respondent did not adhere to its Misconduct Policy; 

(e) The Respondent failed to provide a safe system of work; 

(f) The Respondent had no intention of adhering to the Employment 
Representations; 

(g) The Respondent failed to provide adequate support and resources 
for the Applicant’s research.  
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79. The Employment Representations constituted misleading conduct in 
relation to employment within the meaning of s 53B of the Trade 
Practices Act 1974 (Cth). 

80. The representatives of the Respondent did not have reasonable grounds 
for making in the Employment Representations for the purposes of s 
51A of the Trade Practices Act 1974 (Cth).   

 

 

81. As a result of the Respondent’s conduct, the Applicant has suffered and 
continues to suffer loss and damage. 

Particulars 

(a) Please refer to the particulars to paragraph 82 below. 

 

Loss and Damage 

82. As a result of the Respondent’s conduct, the Applicant has suffered or 
will suffer the following loss or damage. 

Particulars 

(a) Humiliation, anxiety and distress. 

(b) Damage to his personal and professional reputation. 

(c) Loss of earnings. 

(d) Damage to the Applicant’s career and future employment 
prospects.   

 

Other 

83. Following the exhaustion of processes provided by Fair Work Australia 
in relation to contravention of Part 3-1 of the Fair Work Act 2009 (Cth) by 
the Respondent, the Applicant will commence proceedings in the 
Federal Court as provided for in s 371 of the Fair Work Act 2009 (Cth).  
An application will be made to join those proceedings to the matters set 
out in this Statement of Claim.   

 
The Applicant claims the relief specified in the application.  
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This pleading was prepared by James Charles McNair Ronald, Solicitor and 
settled by Mark Gibian of Counsel. 
 
 
 
Date: 

James Charles McNair Ronald  
 
 
 


